[A]lthough "uninsured" and "poor" are not synonyms -one doesn't have to be poor to lack health care coverage -there are distinct relationships between being uninsured and poverty. 1 The current health care system is so inequitable, and the disparities between rich and poor and those with access and those without are so great that it is clearly unjust.
Introduction
Significant aspects of employer-employee relationship are governed by private ordering. Apart from minimal requirements such as mandating that employers pay employees a minimum wage 3 and prohibiting employers from discriminating against protected groups in terms of salary and benefits, 4 the law permits employers and employees to freely bargain over various elements of compensation. § 206 (1996) . Not all employees are required to pay a minimum wage to all employees; the Fair Labor Standards Act contains a lengthy list of exemptions from the minimum wage requirements. 29 U.S.C. § 213 (1996) . 4 For example, the 1993 Equal Pay Act prohibits wage discrimination on the basis of sex. 29 U.S.C. § 206(d)(1) (1993) . The Internal Revenue Code ("the Code") also prevents discrimination in favor of highly compensated employees with respect to the provision of retirement benefits. I.R.C. § § 401(a)(4); 410(b)(2) (2004) . 5 There are certain exceptions. The Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1001-1461 (2000) , regulates the pension plans of most private employers, providing minimum design standards in areas such as vesting, benefit accrual and funding that cannot be varied by contract. 29 U.S.C. § § 1053-1086 . Additionally, for union employees, certain aspects of compensation are mandatory subjects of collective bargaining under the National Labor Relations Act. But even that means only that the employer and the union have to bargain over the terms; the law does not mandate what those terms will be.
vacation or other nonessential (albeit enjoyable and potentially valuable) "fringe benefits" an employee may receive? 6 But some of what falls into the category of employee benefits, and is therefore left to the employer's discretion, is far from "fringe" or nonessential.
One of the more troubling things we leave to voluntary bargaining between employers and employees is access to affordable health care. Nothing in the law forces an employer to provide its employees with health insurance, 7 and based on their own business and competitive needs, many employers opt to not provide any form of medical coverage to their employees. The result is that " [f] or lower income working Americans, lack of health insurance is quickly becoming the new normal." 8 The consequences, in economic and health terms are unacceptable -families being pushed into worse financial situation then they already are in and deaths and diseases that could have been avoided if access to medical care had been available.
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Catholic Social Thought demands that we think differently about providing access to health care to all Americans. Affordable health care is one of the basic needs of the poor -not only those living in abject poverty -but the working poor, whose paychecks 6 I don't mean to suggest that what might be termed "nonessential" or "fringe" benefits are unimportant to the quality of life of employees. Although beyond the scope of this Article, from a Catholic Social Thought perspective one might argue benefits such as vacation benefits are quite important to the workfamily balance of employees. But that does not say the law should impose mandatory requirements regarding such benefits. 7 See infra text accompanying notes 34-35. In the early 1990's the Clinton administration attempted to enact a mandate that employer provide medical coverage to their employees. However, the proposal was killed by political resistance in Congress. simply cannot cover the cost of adequate medical care in the absence of health insurance.
This Article explores what Catholic social teaching on the preferential option for the poor contributes to our thinking about the provision of health care. 10 Catholic Social Thought generally, and the preferential option for the poor in particular, force us to think of health care as a fundamental human right, not as a voluntarily provided employee benefit. The preferential option for the poor also forces us to think about the provision of such care as a collective responsibility.
However, focusing only on the preferential option for the poor is not sufficient.
Doing so risks proposing solutions to improve access to affordable health care that do violence to the principle of subsidiarity, another central theme of Catholic Social
Thought. Thus, the Article also explores how subsidiarity contributes to our thinking about how best to meet the collective responsibility of ensuring adequate health care, comparing several approaches to health care reform in terms of their adherences not only to the preferential option for the poor, but to subsidiarity as well.
I. Access to Health Care in the United States
Approximately 46 million people in the United States are without health insurance. 11 Eighty percent of those without such insurance either have jobs themselves or are part of a family unit where someone is employed.
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10 My focus here is on medical care. The Church's social teachings, however, also invite us to think deeply about other aspects of the employer-employee relationship. A proper concern for the rights of workers have been a consistent theme of Catholic Social Thought from the issuance of Rerum Novarum in 1891. POPE LEO XIII, RERUM NOVARUM (1891 
II. How the U.S. Legal System Treats Health Care
The most apt description of the health insurance system in the United States -at least as it affects most nonelderly Americans -is that it is an employment-based, 29 Id otherwise lack medical care coverage. 46 Medicare provides medical benefits to the elderly, 47 although it has its own problems. Recent changes purport to help the elderly, but arguably will make prescription drugs less affordable 48 and have been widely criticized as overly complicated and difficult to understand by the elderly the statute is intended to serve.
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As the foregoing discussion makes clear, we cannot provide adequate health care
to those without the financial resources to purchase individual coverage within the current structure of primarily employer provided care, supplemented by limited government coverage for very poor and very old.
III. The Contribution of Catholic Social Thought and the Preferential Option for the Poor to our Thinking About Access to Health Care
When Jesus explained to his disciples who would inherit the Kingdom, he said it would be those to whom he could say, "I was hungry and you gave me food, I was thirsty and you gave me drink…naked and you clothed me, ill and you cared for 46 According to the Kaiser Family Foundation, there are 8. better demonstrate the primacy of Catholic concern for the poor than this -that the ultimate criterion by which we will be judged by God is not any explicitly religious activity, but how well we have treated those in need.
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This section explores how the principle of preferential option for the poor, informed by other principles of Catholic Social Thought, leads to a conclusion that health care ought to be viewed both as a right and as a communal obligation and helps provide a framework for evaluating social and political means of achieving that right.
A. Preferential Option for the Poor and Health Care
Catholic social thought has always recognized that "the poor and helpless have a claim to special consideration. ) (noting that a concern for those in poverty has always been "at the heart of the Judeo-Christian social vision"); World Synod of Catholic Bishops, Justice in the World ¶ 6 (1971) (observing that "[a]ction on behalf of justice and participation in the transformation of the world fully appear to us as a constitutive dimension of the preaching of the Gospel, or in other words, of the Church's mission for the redemption of the human race and its liberation from every oppressive situation"). 52 cannot talk about health care as though it were a fringe benefit that may or may not be provided to someone depending on the whim of an employer or market concerns.
CATHOLIC CHURCH ¶ 2288 ("concern for the health of its citizens requires society help in the attainment of living conditions that allow them to grow and reach maturity: food and clothing, housing, health care, basic education, employment"). 65 Pope John XXIII, Pacem in Terris, ¶ 11 (Apr. 11, 1963). 66 Pope John Paul II, Address to the 34 th General Assembly of the United Nations ¶ 13 (1979). The list also includes the rights to "rest, and leisure; the right to freedom of expression, education and culture; the right to freedom of thought, conscience and religion; the right to manifest one's religion either individually or in community, in public or in private; the right to choose a state of life, to found a family and to enjoy all conditions necessary for family life; the right to property and work, to adequate working conditions and a just wage; the right of assembly and association; the right to freedom of movement, to internal and external migration; the right to nationality and residence; the right to political participation and the right to participate in the free choice of the political system of the people to which one belongs. 
B. Subsidiarity
Subsidiarity has long been one of the central themes of Catholic social teaching.
In Quadragesimo Anno, Pope Pius XI expressed it as a "fundamental" and "fixed and unchangeable principle of social philosophy" that one should not withdraw from individuals and commit to the community what they can accomplish by their own enterprise and industry. So, too, it is an injustice and at the same time a grave evil and a disturbance of right order to transfer to the larger and higher collectivity functions which can be performed and provided for by lesser and subordinate bodies. Remembering solidarity ensures that subsidiarity does not become "a conservative mantra used to justify the devolution of government power with little concern for the common good."
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Subsidiarity thus embodies a preference for addressing social needs at the lowest possible organizational level that can be effective 90 and thus demands that governmental functions be performed at the lowest possible level to perform the function effectively.
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It also demands that governmental solutions are not appropriate unless problems can not be addressed by nongovernmental community entities.
IV. Moving from Broad Statements to Prescriptions
The principle of the preferential option for the poor, informed by the principle of human dignity demands that we think about access to health care as a basic human right, rather than as a voluntarily provided employee benefit. Informed by the principle of solidarity, it also means that providing all citizens with access to health care should be 89 
Robert K. Vischer, Solidarity, Subsidiarity and the Consumerist Impetus of American Law, in SELF-EVIDENT TRUTHS: CATHOLIC PERSPECTIVES ON AMERICAN LAW (M. SCAPERLANDA & T. COLLETT EDS.) (forthcoming) (discussing the importance of connecting the doctrines of subsidiarity and solidarity).
See also Stabile, supra note 77, at 316 (noting importance of assuring that subsidiarity is not "used as an excuse to merely devolve responsibility downward without assurance of effectiveness, that it not be used as an excuse for the federal government to not abdicate responsibility to provide for the social welfare of its citizens"). 90 Stabile, supra note 77, at 327. 91 Sirico, supra note 87, at 549 ("To empower higher authorities as anything but second-best solutions or even last resorts endangers the rights and liberties of those who are most affected."); See David A. Bosnich, The Principle of Subsidiarity, 6 RELIGION AND LIBERTY (July-Aug. 1996), available at http://www.acton.org/public/randl/article.php?id=200 (arguing that subsidiarity addresses the respective roles of the state and federal governments and that "[w]hen the federal government usurps the rights and responsibilities of state and local governments, a flagrant violation of the principle of subsidiarity has occurred").
As Michael Moreland observed in his commentary to my presentation at the Villanova conference, there is an issue as to how well various papal comments on subsidiarity map onto the U.S. system, that is, how one translates language discussing the proper assignment of roles and of civil authority onto the American system of government. I confess that I tend to equate the papal use of the term "State" with "federal government," which admittedly is not precise. But even if the mapping is not precise, I think subsidiarity has something useful to contribute to our thinking about solutions in a federalist system. because it does not take seriously the obligation to treat medical care as a right fundamental to human dignity. Finally, the section considers a third alternative that, while not without its own difficulties, may suggest a more promising path to increasing access to affordable health care to the working poor. Although additional sponsors have signed on to the bill in the last year or so, no real action has yet been taken on it, and it is unlikely the proposal will ever garner enough support to have a realistic chance of being enacted.
A. A National Health System
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From a secular standpoint, there may be reasons to question the viability of a national health system, even apart from the fact that such a system is not likely to be adopted any time soon. Critics have expressed concerns about the workability of such as a system as well as objection to the idea of the government making choices about what benefits would be provided. 105 Concern has also been expressed that a governmental system would lack the flexibility that "allows employers to rapidly adapt their coverage arrangements…[varying] benefit design based on health care market, economic and workplace factors, usually without having to go through a cumbersome and public administrative process to make needed benefit adjustments." 106 In addition, the experience of some European countries with single-payer systems has been that of numerous reforms prompted by fiscal crises and inefficient service. 107 Having said that, there are models of national health insurance, for example, Germany, as to which these criticisms seem less applicable. perspective were to provide affordable access to care, there would be precious little reason to object to a national health system, presuming the workability of such a system.
Indeed, if our only consideration is providing access to benefits, a large enough federal government conceivably could be the direct provider of all of its citizens needs, solving all of our social ills.
However, Catholic thought cautions against assuming that all problems should be met by having the State directly provide benefits. In a related context, Pope John Paul II spoke harshly about the "Welfare State" in Centesimus Annus. Although he recognized addressing poverty as an important goal, he expressed concern that the expansion of the Welfare State did not give proper regard for the principle of subsidiarity and for the appropriate role of the State. 109 He criticized the notion of an entitlement to governmentprovided welfare as "assuming that failure is a constant pattern of the lower orders, and robbing them of the opportunity to provide better care for those who need. Indeed, with an 'entitlement,' the competence or incompetence of the lower orders in accomplishing the task of charity is not even an issue." 110 Subsidiarity demands that we ensure ourselves that provision of adequate health care to all cannot be managed by lower order entities before we hand the task to the federal government.
As discussed earlier, underlying subsidiarity is a belief in the importance of facilitating individual development, as well as a belief that subsidiary entities may do a better job than the State. Having the federal government step in to become the direct 109 Pope John Paul II, Centesimus Annus ¶ 48 (May 1, 1991). He observes that "[b]y intervening directly and depriving society of its responsibility, the Social Assistance State leads to a loss of human energies and an inordinate increase of public agencies, which are dominated more by bureaucratic ways of thinking than by concern for serving their clients, and which are accompanied by an enormous increase in spending. In fact, it would appear that needs are best understood and satisfied by people who are closest to them and who act as neighbors to those in need. It should be added that certain kinds of demands often call for a response which is simply not material but which is capable of perceiving the deeper human need." Id.
110 Centesimus Annus ¶48.
provider of health care benefits to all citizens substitutes the decisionmaking of a central government for that of entities closer to the people being served and, indeed, removes any participation from the people being served themselves. It thus cuts against subsidiarity's concern for permitting individual initiatives and its emphasis on augmenting individual freedom and development. Under a national health system, individuals are given no ability to take an active part in ordering this aspect of their lives. For this reason, absent conviction that it is impossible through other means to provide affordable access to health care to all Americans, a national health care system cannot be justified from the perspective of Catholic social thought.
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B. Consumer Choice (Health Savings Account) Plans
111 The obvious implication is that if the state governments or other lower intermediaries are unable (or intractably unwilling) to effectively provide affordable, adequate health care for all Americans, the federal government should step in to do so. As the discussion in Section IV.C., infra, suggests, however, it would be better from the standpoint of subsidiarity if access to affordable, quality care could be provided through a system in which the federal government acts in the role of facilitator of more local efforts rather than as a direct provider of benefits. There is another risk that cannot be ignored from the standpoint of Catholic thought. To the extent that the federal government is put in the role of deciding what constitutes a core benefit package that must be made available to all citizens, that package will likely include procedures that are morally objectionable from a Catholic standpoint. This is a concern that was raised by the U.S. There is also the risk that the greater the government's involvement in the direct provision of care, the stronger will be arguments that the government is justified in forcing Catholic health care providers to act in ways inconsistent with their religious beliefs. To be sure, we have already seen some such pressure on Catholic organizations, but direct federal funding of the health care needs of all citizens may make the situation worse. As one example of current pressure, I discuss the issue of forcing Catholic employer's to provide prescription contraception coverage (and the slippery slope toward forcing Catholic entities for fund or provide abortions) in Susan J. The approach to improving access to health care that has consistently been promoted by the Bush Administration is the health savings account ("HSA"). 112 Briefly, the ides of the HSA is to allow individuals and families to make tax-deductible contributions into savings accounts to be used for the payment of qualified medical expenses. In order to be eligible to contribute to an HSA, the individual must be covered by a high-deductible health plan, i.e. a plan with an annual deductible of at least $1,000
for individual coverage and $2,000 for family coverage, and must not be eligible for
Medicare. Annual tax-deductible HSA contributions are generally limited to 100% of the health plan deductible, up to a maximum contribution of $2,600 for an individual and $5,150 for a family. Any contributions in excess of the deductible amounts are subject to a 6% excise tax. Not only do earnings on contributions accumulate tax free, but no taxes need to be paid on distributions from an HSA that are used to pay qualified medical expenses.
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A number of employers have expressed interest in the HSA approach. "One study found that 73 percent of small business owners were interested in the HSA concept.
Another study found that 61 percent of employers they surveyed were likely to offer The theory is that HSAs will encourage participants "to become more astute health care consumers." 115 In praising the plans, President Bush remarked that "one of the greatest elements about health savings accounts is that all of a sudden the consumer starts being more in charge of the decision making process….And when consumers make choices, it then encourages them to start making healthy choices, particularly when you get to save money, when it's like your money on the line."
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As a vehicle for providing additional tax-favored savings for the wealthy, HSA's are wonderful. They "appeal primarily to lawyers, doctors and partners in small businesses who may welcome tax-free savings accounts for themselves." 117 However, whether or not HSA's will lower health care costs is more debatable.
Some have argued that while this approach may affect spending on medical care that is relatively price elastic, it will not reduce the demand for nondiscretionary medical services, which tend to be the "big ticket" items in terms of cost. 118 share of their income on out-of-pocket health care expenses than those in comprehensive health plans." 122 These plans thus place a greater burden on the working poor, in the guise of choice. Additionally, many lower income employees will lack the money to make significant contributions to an HSA.
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The consequence is that HSAs may encourage lower income consumers to avoid seeking necessary medical care in order to save money. 124 The EBRI found that those covered by HSAs "were significantly more likely to avoid, skip, or delay health care because of costs than were those with comprehensive insurance, with this behavior particularly pronounced among those with health problems or incomes under $50,000."
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While the theory is that HSAs will cause individuals to be more astute consumers of health care services, the reality is that they "will delay or forego care without making great distinctions and choices between medically necessary and unnecessary care." That means they do nothing to affect access to health to those without jobs. Even for the working poor not currently covered, it is unclear whether employers who currently do not provide any medical coverage will begin offering HSAs, or whether HSAs simply allow employers who already provide health insurance to do so with less expense to themselves. One survey found that the theory that "HSAs would expand access to 123 See Melden, supra note 29, at 418 (citing findings supporting conclusion that many lower-income employees simply lack the discretionary income to put into an HSA); Stone, supra note 35, at __ (observing that "[e]ven workers who are employed often lack the extra income at the end of each week to set aside some for something as hypothetical as health insurance. Rather, most individuals on tight budgets, if forced to choose paying for a child's wedding or putting money into a health savings account for an uncertain gain at an uncertain date, will almost certainly forego the health insurance." I mentioned earlier that the danger of subsidiarity divorced from solidarity is that it becomes an argument for government adopting a hands-off attitude that leaves all to the individual. The rhetoric of consumer choice represents a form of this danger and it is a rhetoric that has resulted in the defined contribution approach that has become so prevalent in the retirement plan context being championed as the solution to health care
problems. 128 However, the rhetoric of individual choice and the promise of reduced medical costs do not hide the fact that HSAs do not solve the problem of lack of access to medical care by the working poor.
Thus, HSAs -whatever their merits may otherwise be -do little or nothing to address the problem of providing access to adequate health care to the working poor.
Analyzed through the lens of the preferential option for the poor, the proposal is an absolute failure. a health insurance policy must be certified as being of "high value and good quality," and must meet regulations on deductibles and co-pays. 134 The Connector then makes these products available to be purchased by the individual (or non-group consumer) with pretax dollars.
C. The Massachusetts Model
The Connector also provides portability of insurance accounts provided through an employee for individuals moving between jobs and for seasonal workers and also allows aggregation of insurance benefits for people working multiple jobs. 135 Insurance may be purchased through the Connector by all residents, regardless of income level.
In order to ease the administrative burden placed on small businesses trying to select and provide health insurance for its employees, the Connector also provides assistance to small business wishing to provide pre-tax insurance benefits to its employees, by allowing them to participate in the Connector and offering a selection of quality health insurance products.
Third, the statute also provides for several insurance reforms aimed at reducing the cost of insurance for individual consumers. Foremost among these measures is a merging of the non-group (i.e., private individual) and small-group markets in July of 2007, a move expected to reduce premiums for individual consumers by 24%.
136
The most controversial provisions of the new statute impose duties on employers. pay each employee an estimated $295 per year. 137 Recognizing that a portion of the amount employers contribute to health insurance actually goes to free care, the Fair Share Contribution is meant to "level the playing field." 138 In addition, the statute imposes a free rider surcharge on employers who do not provide health insurance, and whose employees use free care. 139 The surcharge kicks in after a single employee uses free care three times in one year, or after five instances of free care use by employees of the company. 140 The surcharge will be a portion of the cost of employees' use, with the initial $50,000 exempted. 141 In addition, the act prohibits a company from punishing any employee who uses free care.
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Several questions are raised by the Massachusetts approach. The first is the cost to the state. Massachusetts intends to finance the cost of insurance subsidies with the money that will be saved by the reduced use of free care. 143 The money raised by the Free Rider surcharge will go into a Health Safety Net Trust, which will be used to provide for free care.
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The second is whether individuals will, in fact, be able to afford coverage. The problem is not for those earning less than the poverty line; their coverage will be cost free. The concern is with those earning above the poverty line -many of whom are the working poor who now do not have coverage. The Connector has not yet determined the amount of subsidies for those people who earn between 100% and 300% FPL. The
Executive Office of Health and Human Services has released an estimated expense and subsidy chart, although the final determination will be made by the board of the Connector. 145 The study estimates that insurance will cost $300 per month for an individual, and $600 per month for a family of four. 146 At 300% FPL, the administration estimates that the subsidies will pay for between 50 and 55 percent of the premium costs, which translates into a subsidy of $160 and a payment of $140 per month for an individual making 300% FPL, or $29,400, and a subsidy of $315 and a payment due of $285 for a family of four earning $60,012.
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There is not yet a consensus as to the impact that new insurance expenses will have on state residents, and specifically on the poor. The state hopes that the merging of non-group and small-group will reduce the cost of premiums to the individual by 24%, and that the influx of healthy, previously uninsured individuals will stabilize the market and lower the average premiums. 148 But it may be that more attention needs to be focused on efforts to contain costs.
Third, there is a question whether ERISA preempts the provisions applying to employers. ERISA broadly preempts state laws that relate to employee benefit plans.
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As a result, efforts by states to force employers to provide health benefits to their employees, other than indirectly via state insurance regulation (which is saved from preemption), 150 will be met by challenges that the state law is preempted.
A federal district court addressed a challenge to Maryland's Fair Share Health
Care Fund Act, which requires employers of more than 10,000 people in the state to pay at least 8% of its payroll on worker health care, or pay the difference into a state fund designed to expand health care access. 151 In Retail Industry Leaders Association v.
Fielder, 152 the court held the statute to be preempted by ERISA. The court found that the statute had an impermissible "connection with" an ERISA plan because the statute interfered with ERISA's objective of permitting "the nationally uniform administration of employee benefit plans" 153 and because it had the effect of mandating that the employer provide a certain level of benefits. 154 In the view of the court, the act would require an employer "to increase its health care benefits for Maryland employees and to administer its plan in such a fashion as to ensure that the statutory spending required by the Act is met," 155 rejecting the argument that the statute does not contain such a mandate because employers are free to pay to the state an amount equal to the difference between its employee health expenditures and the statutorily required amount. This, the court said, amounted to a "Hobson's choice," because employers would never choose to pay the State rather than to increase employee benefits. 156 Whether a court would apply similar analysis to preempt the approach taken by
Massachusetts is an open question. The district court in Retail Industry seemed to suggest one might come to a different conclusion about the Massachusetts statute, if they are to provide health care for all of their citizens and it is important that the federal government act as a backstop if more local efforts fail. 161 If some states lag in undertaking health reform, it may be appropriate for the federal government to adopt some form of incentive scheme to encourage such action. 162 Additionally, given the importance of cost containment to the effort to improving access, there may also be value in federal approaches aimed to cutting the cost of providing medical care. And, over time, it may be viewed as desirable for the federal government to impose some national minimal standards that states must adhere to. But all of these suggestions envision a role for the federal government that is much more consistent with the teachings of subsidiarity than a system of national health care; it envisions the federal government assisting in needs being met at an intermediate level rather than supplanting more local efforts.
Conclusion
One commentator lamented that "[p]eople who live comfortably tend to spend little time thinking about poverty and exorbitant health costs. Indeed, many of us never have to imagine being unable, because of poverty, to visit the doctor when we are sick." 163 The same commentator asked, "[h]ow do we create an environment wherein people not only view poverty and health care access as part of the same social problem but are persuaded to give them a high priority on the nation's action agenda?"
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Catholic Social Teaching helps provide an answer to that question at two levels.
First, it rejects the notion that access to something as basic as health care can be left to the whim of an employer. The principle of the preferential option for the poor reminds us that we need be concerned with how the least of us fare, and that we have not had adequate regard for the needs of the working poor in this country. We can not have adequate respect for the dignity of the human person without a system that ensures that all people have the ability to receive medical care when they need it. Catholic Social
Teaching thus demands that we find an alternative to the current voluntary employmentbased system for providing health care benefits.
Second, it helps provide a framework 165 for thinking about way to increase access to medical care to those without it. It offers principles that help shape our views about how the problem ought to be addressed and how different proposed solutions should be judged. 166 to call a doctor whenever my child was sick -that I started to appreciate what it must mean to not have that ability. 164 Id. at 8. 165 By its nature, the Church's social teachings do not mandate specific answers to public policy questions, recognizing that much must be left to prudential judgment. Rather, the teachings provide a framework within which to think about problems like the health care one and to evaluate particular reform proposals. As the Catholic bishops explained, the Catholic tradition "offers principles for reflection, provides criteria for judgment, and suggests guidelines for action….Catholic teaching does not and cannot provide specific answers to many difficult and complex questions. However, it can offer direction and help shape the dialogue." U. 
